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“The plaintiff’s expert on planning 
and zoning testified that the 
proposal was missing an 
analysis of impacts at the 
neighborhood level where the EHO 
development would occur. 

This evidence was not contradicted 
by the defendants’ witnesses.” 

Court finds: County “missing an analysis of impacts”

EHO Decision, page 16, at https://www.asf-virginia.org/_files/ugd/a48bae_fe29335e85714f92883057aef65a6120.pdf 2

https://www.asf-virginia.org/_files/ugd/a48bae_fe29335e85714f92883057aef65a6120.pdf


$1,087,278.52

E.g., https://arlingtoncountyva.govqa.us/WEBAPP/_rs/(S(4qt3xp13huu3b3cacr3xt4qn))/RequestArchiveDetails.aspx?rid=23755&view=1; 
https://www.arlnow.com/2024/05/08/court-overturns-pentagon-city-sector-plan-raising-questions-for-future-of-proposed-riverhouse-development/; 
https://valawyersweekly.com/2024/04/22/municipal-us-prevails-in-arlington-national-cemetery-takings-suit/; https://x.com/asfvirginia/status/1793694817576476686; 
https://arlingtoncountyva.govqa.us/WEBAPP/_rs/(S(l2q0okgwqe4sizhlr2z0u1di))/RequestArchiveDetails.aspx?rid=22342&view=1    

In outside legal fees by County Board (Jan.-Sept. 2024) in EHO case.

$1.7m

County Board had
3 court losses in 

2024 for poor 
planning

County Board 
outside legal fees
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https://arlingtoncountyva.govqa.us/WEBAPP/_rs/(S(4qt3xp13huu3b3cacr3xt4qn))/RequestArchiveDetails.aspx?rid=23755&view=1
https://www.arlnow.com/2024/05/08/court-overturns-pentagon-city-sector-plan-raising-questions-for-future-of-proposed-riverhouse-development/
https://valawyersweekly.com/2024/04/22/municipal-us-prevails-in-arlington-national-cemetery-takings-suit/
https://x.com/asfvirginia/status/1793694817576476686
https://arlingtoncountyva.govqa.us/WEBAPP/_rs/(S(l2q0okgwqe4sizhlr2z0u1di))/RequestArchiveDetails.aspx?rid=22342&view=1


Court’s ruling on EHO. Mixed decision; Plaintiffs win on:

Substance
Structure
Process Count I (no initiation)

Count IV (unlawful 
delegation to staff to 
issue permits)
   [and Count VII]

Standing (fundamental right)

Count III (no studies on 
localized impacts)
Count VII (tree canopy 
violated Va. law)
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What do the Court’s 
factual findings tell us 
for future planning?



Court finds: No analysis “on a localized basis”

EHO Decision, page 16, https://www.asf-virginia.org/_files/ugd/a48bae_fe29335e85714f92883057aef65a6120.pdf; 
https://x.com/ArlingtonDES/status/1795789779180601700; https://x.com/ArlingtonDES/status/1533538967555129345; https://www.arlnow.com/2019/07/26/officials-
arlington-county-not-liable-for-sewage-storm-damage/; https://www.arlnow.com/2019/04/10/sewage-backup-floods-five-houses-in-madison-manor/

Examples of localized impacts of sewer back-ups 
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https://www.asf-virginia.org/_files/ugd/a48bae_fe29335e85714f92883057aef65a6120.pdf
https://x.com/ArlingtonDES/status/1795789779180601700
https://x.com/ArlingtonDES/status/1533538967555129345
https://www.arlnow.com/2019/07/26/officials-arlington-county-not-liable-for-sewage-storm-damage/
https://www.arlnow.com/2019/07/26/officials-arlington-county-not-liable-for-sewage-storm-damage/
https://www.arlnow.com/2019/04/10/sewage-backup-floods-five-houses-in-madison-manor/


Court finds: County “did not analyze”

EHO Decision, page 16; https://x.com/wamu885/status/1148221846929719296. 7

https://x.com/wamu885/status/1148221846929719296


Court finds County “dismissed” “serious concerns” 
with “no…evaluation”, public not told
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County’s “lead” expert:

“I cannot state in strong enough 
words that this is going to be 
devastating to the already 
stressed stormwater … system”

EHO Decision, page 17-18; https://www.youtube.com/watch?v=f4vaB1t8w8s.

https://www.youtube.com/watch?v=f4vaB1t8w8s


SFHs v. EHOs: internal docs reveal reality

https://www.youtube.com/live/jCiYn6lV9-s?si=zH9oixExfYuPOsFL&t=5135; 
https://arlingtoncountyva.govqa.us/WEBAPP/_rs/(S(3jipykz3z4vwzlnflazkveqr))/RequestArchiveDetails.aspx?rid=1565&view=1 

Staff (internally): SFHs “typically 
don’t [max out]” lot coverage; 
“error” to assume “same footprint” 
means “no adverse impact”

County, later: “most” EHOs 
“are maximizing” lot coverage
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https://www.youtube.com/live/jCiYn6lV9-s?si=zH9oixExfYuPOsFL&t=5135
https://arlingtoncountyva.govqa.us/WEBAPP/_rs/(S(3jipykz3z4vwzlnflazkveqr))/RequestArchiveDetails.aspx?rid=1565&view=1
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County Board tried to exclude the 
deposition of its own consultant & 
preclude it from testifying at trial.

County Board brief June 14, 2024 brief at 6.



Arlington 
Principal 
Planner

Arl. Senior 
Housing 
Planner

Arl. Housing 
Coordinator

Handwritten notes of County’s consultant on instructions from County staff
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Court finds: County told consultant to “avoid 
disagreement with [us] because the public ‘will FOIA it’”

County consultant

Transcription (of left): 
“Consultant [report] how does 
it track [with respect to 
Staff’s] recommendations
Avoid – our rec[ommendation]s 
disagreeing
[The public] will FOIA it”

EHO Decision, page 16; https://x.com/asfvirginia/status/1808149637963915488 

https://x.com/asfvirginia/status/1808149637963915488


Court finds: EHOs would not be “dispersed” 
(contrary to what public told)

12EHO Decision, page 17. County stated EHO is “expected to be modest, and geographically dispersed across nearly half of the County’s land area”.  
See https://www.arlingtonva.us/Government/Programs/Housing/Housing-Arlington/Tools/Missing-Middle/Community-Engagement 

https://www.arlingtonva.us/Government/Programs/Housing/Housing-Arlington/Tools/Missing-Middle/Community-Engagement


EHO concentrated, not dispersed

Expert testimony at trial by Arlington 
economist Michael O’Grady:

EHO “could possibly 
displace upwards of 2,000 
households from Arlington”

Using actual market data 
shows new EHO prices 
likely to be far higher than 
County said in passing EHO 

EHO Not Dispersed; Displacement
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County: EHOs ~1:1 replace new SFHs
Reality: Consultant said teardowns ↑ 20%

Consultant said 
20% ↑ in SFH 
tear downs with 
EHO

Staff pushes back

EHO Plaintiffs’ Post-Trial Brief, pp. 5-14; EHO Plaintiffs’ Exhs. 109 at 8, Exh. 110. 
https://arlingtoncountyva.govqa.us/WEBAPP/_rs/(S(l2q0okgwqe4sizhlr2z0u1di))/RequestArchiveDetails.aspx?rid=1565&view=1 

Consultant deletes 
(even though it believed it true)

Arlington DES said it “cannot support 
dynamics that allow for MM to 
potentially accelerate [stormwater] 
infrastructure/ capacity challenges”. 
ArCo14832 

14

https://arlingtoncountyva.govqa.us/WEBAPP/_rs/(S(l2q0okgwqe4sizhlr2z0u1di))/RequestArchiveDetails.aspx?rid=1565&view=1


Courts find multiple failings in 
County planning & practices. 
How to fix?

Audit the true scope of the County’s concerning practices, 
  involve County Auditor

Engage the pubic in the process

Clean-up poor practices; create a code of ethics

Plan right – do the hard work, an inclusive “Arlington Way” 
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ASF’s principal asks
The County should: 
Project total population of maximum buildout 
for each project, land use or zoning increase 
or bonus density

Prepare forecasts comparing current zoning 
to up-zoning vis-a-vis:
❖Long-term operating budget;
❖Long-term environmental impact;
❖Long-term household income by quintiles

https://www.asf-virginia.org/ 

https://www.asf-virginia.org/


Appendix
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